
In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 502 of 2012 

G.R. Case No- 1043 of 2007 

 

U/S 457/380/34 IPC 

-Vs.- 

Nasib Ali  

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:-B.J. Sarma 

Date of Evidence:  20-12-08, 01-04-09, 10-06-09, 25-06-12 

Date of Argument: 28-01-16 

Date of Judgment: 04-02-16 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 03.09.07 one Suren Boro, Gaonburah, Garuajhar  lodged one 

FIR before the officer in charge of Panery police station alleging inter alia that on 

at about 3 am on 02.09.2007 the accused persons Kalu Ali, Nasib Ali and Abdul 

Ali committed theft of 10 kg rice,1 nos. of bronze container and a plastic bucket, 

500 gm oil, 112 kg of wheat and a bicycle from the house of Jamaluddin and 

these articles were recovered from the house of Jalil Ali.  

On receipt of the F.I.R., Panery P.S case no. 103/07 u/s 457/380 IPC.  

was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials 

U/S 457/380 IPC against accused persons Kalu Ali and Nasib Ali, submitted the 

charge sheet against the said accused persons Kalu Ali and Nasib Ali. 

.  



   That upon receipt of the Charge sheet the Learned CJM Mangaldoi, 

transferred the case to the court of JMFC namely S. Dhar for disposal and the 

court of JMFC namely S. Dhar on perusal of the Charge sheet and the other 

documents sent by the police u/s 173 Cr.P.C. found sufficient materials to 

proceed against accused  persons and issued process against them. 

However accused persons did not appear before the court and hence 

warrant of arrest was issued against the accused persons. Accordingly accused 

Kalu Ali was produced before the court on the strength of the warrant of arrest. 

However accused Nasib Ali could not be arrested and hence P/A was issued 

against accused Nasib Ali and on receipt of the report of P/A issued against 

accused Nasib Ali, the case was filed against accused Nasib Ali vide order dated 

29/11/08.  

After that copy was furnished to accused Kalu Ali and after hearing both 

sides and perusing the case record, charge u/s 457/380 IPC was framed and 

read over and explained to the accused Kalu Ali to which he pleaded  not guilty 

and claimed to be tried.  

During the trial prosecution examined seven witnesses and after hearing 

the argument and perusal of the record, the court of JMFC namely S. Dhar 

passed the judgment against accused AKlu Ali  vide order dated 15/07/09 and 

acquitted accused Kalu Ali as the prosecution could not prove the case against 

accused beyond reasonable doubt. 

However at that stage the case was transferred to the court of the CJM, 

Udalguri as the case was within the jurisdiction of the District of Udalguri. 

 Moreover on 18/05/2012 accused Nasib Ali was produced on the 

strength of the W/A pending against him.  

After that copy was furnished to accused Nasib Ali and after hearing both 

sides and perusing the case record, charge u/s 457/380/34 IPC was framed and 

read over and explained to the accused Nasib Ali to which he pleaded  not guilty 

and claimed to be tried.  

After that the case was fixed for evidence.  

It is found that during trial accused Nasib Ali did not appear before the 

court and hence warrant of arrest was issued against the accused Nasib Ali. 

However accused Nasib Ali could not be arrested and hence P/A was issued 

against accused Nasib Ali and on receipt of the report of P/A issued against 



accused Nasib Ali, the case was filed against accused Nasib Ali vide order dated 

04/01/14 by my learned predecessor.  

It is found from the record that on 07-01-2016, accused Nasib Ali was 

arrested and produced before the court on the strength of the non bailable 

warrant of arrest issued against the accused. After hearing the learned APP, the 

case was fixed for evidence. 

However on 28/01/16 i.e. Learned APP stated that this is an old pending 

case and the PWs which were already examined; their evidence may be used as 

evidence in this case for the accused Nasib Ali and prayed to close the 

prosecution witness. 

Moreover Learned Counsel for the accused Nasib Ali namely Mr. B.J. 

Sarma stated that he doesn’t want to cross examine the PWs which were 

examined already for other accused Kalu Ali and which are on the record, hence 

prayed to consider these examined PWs as witnesses for the accused Nasib Ali. 

Taking note of the submission of both sides, the prayers were allowed and 

prosecution evidence was closed.   

So it is found that during the trial prosecution examined seven witnesses. 

The examination of the accused u/s 313 of Cr.P.C. was recorded as per law and 

kept with the record. No defence witness was examined. 

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(1) Whether at about 3 am on 02.09.2007 accused Nasib Ali committed 

theft of 10 kg rice,1 nos. of bronze container and a plastic bucket, 500 

gm oil, 112 kg of wheat and a bicycle from the house of Jamaluddin 

along with accused Kalu Ali in furtherance of their common intention 

and thereby committed the offence punishable U/S 380/34 IPC? 

(2) Whether accused Nasib Ali committed the offence of lurking house 

trespass by night by entering in to the dwelling house of Jamluddin 

for the purpose of committing an offence having taken precaution to 



conceal such house trespass from the informant who was entitled to 

eject the accused in furtherance of their common intention with 

accused Kalu Ali and thereby committed the offence punishable u/s 

457/34 IPC? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

 

PW1 deposed that about 1 ½  years ago theft of rice, utensils, cycle were  

committed in the house of Jamaluddin at night. Jamaluddin searched for the thief 

and caught Kalu Ali and kept him in the house and called him. Then, Jamaluddin 

along with other co-villagers went to the house of accused Kalu Ali and recovered 

those stolen articles. Later on, police recovered the bicycle. Thereafter he lodged 

the case. 

During cross examination PW1, stated that he was not present when the 

theft articles were recovered. He wrote the FIR as the villagers asked him to do 

so. He does not know as to who committed the theft.  

PW2 deposed that about 1 ½ years ago police came to their village along 

with the accused and went to the house of Nur Ali And police recovered a bicycle 

in his presence from the house of Nur Ali and he put his signature in the seizure 

list.  

During cross-examination PW2 stated that he does not know about the   

owner of the bicycle and that he did not see the act of commission of theft.PW2 

also stated that police did not seize the papers-of that bicycle.  

PW3 deposed that one day about 1 year ago while he was pulling his 

hand-cart police took him to the house of Nuru (the father-in-law of the accused 

) along with the accused and recovered a bicycle.  

During cross examination PW3 stated that he does not know about the 

owner of that bicycle . PW3 also stated that police did not seize the papers-of 

that bicycle.  



PW4 deposed that at about 3 am about 2 years ago the accused Kalu 

and Nasib Ali committed theft of various articles from his kitchen. Thereafter the  

accused persons came in his house and he saw that their faces were covered 

with black cloth and they spoke in Hindi language and identified themselves to 

be Army men asked him to open the door. Thereafter, PW4 opened the door of 

his house and the accused persons asked him whether anybody was inside his 

house to which he replied in negative and thereafter they asked him to close the 

door. On the next morning, his wife informed him that theft was committed in 

their kitchen by breaking open the lock and he found that his bicycle was also 

missing. PW4 then informed his father-in-law Bashir AlL Thereafter one Azizul 

informed him that the thief was caught along with the stolen articles. Then, PW4 

went and caught hold of the accused and accompanied by Gaonburah and VDP  

Secretary handed over the accused to police at the police station. The police 

then seized those articles from the accused. 

 During cross examination, PW4 stated that he did not see the accused 

committing theft in his house. He further stated that he did not furnish the color 

of the bicycle or the descriptions of rice or other articles to police. He also stated 

that when the accused person came to his house he could not recognize/identify 

them as their faces were covered with black cloth.  

PW5 deposed that about 2 years ago Jamaluddin came to his house 

and informed him that he had caught a thief and asked him to come. Then he 

went to the house of Jamaluddin and saw the accused Kalu and then they 

handed over the accused Kalu to the police at the police station. There police 

seized some articles. 

 During cross  examination, PW5 stated that the seized articles were 

recovered from the house of absconder accused- Nasib Ali. He stated that 

Jamaluddin did not call him and he went to the house of Jamaluddin on the next 

day when some other boy informed him and he met accused Kalu in the house 

of Nasib. That he did not see any occurrence and whatever he has deposed is 

hearsay.  

 

 



PW6 deposed that about 2 years ago in the morning he came to 

know about the theft in his house. He went to the house of Jamluddin when he 

came to know about the commission of theft in his house. Later on, Azizur told 

him that the a thief had been caught with the articles and at 4 pm he found 

accused Kalu on the way to the house of Nasib Ali. Later on, the villagers 

handed over the accused to the police at the police station. 

 During cross examination, PW6 deposed that he does not know who 

committed the theft and he also does not know about the place from where the 

stolen articles were recovered. PW6 also denied the suggestion given by the 

defence. 

PW7 deposed that on 3/9/07 he was posted at Paneri P.S and on 

that date the O/C, Paneri P.S received the FIR from Jamaluddin and after 

registering the same, endorsed the case to him for investigation. On 3/9/07 at 

10 pm Jamaluddin came and handed over the accused Kalu Ali to him along  

with the stolen articles. Thereafter, he arrested the accused and while in 

custody the accused  stated  him that he had stolen a bicycle from the veranda 

of the house of Jamaluddin and he had hidden the bicycle in his house. 

Thereafter, at 12-30 pm on 04/09/07 he went to the place where the cycle was 

hidden as shown by the accused. When he reached the house of the accused 

he seized the bicycle as shown by the accused in presence of the witnesses. 

During, cross-examination PW7 stated that accused Kalu Ali was 

produced by the public on 03/09/07 and the FIR was lodged. He recorded  

the statement of the accused at 3:10 pm on 4/9/07.  

From the evidence on record, it is found that there are no eyewitnesses  

as to the act of commission of theft of the articles as alleged by the 

prosecution.  Even though PW5 during cross  examination, stated that the 

seized articles were recovered from the house of accused- Nasib Ali, on perusal 

of the Seizure list marked as Exhibit 2 and Exhibit 3, it is found that nothing 

was seized from accused Nasib Ali. Hence there is the contradiction between 

the statement of PW5 and that of  Exhibit 2 and Exhibit 3. 

 



Though PW4 stated that accused persons Kalu and Nasib Ali committed 

theft of various articles from his kitchen, during cross examination, PW4 stated 

that he did not see the accused committing theft in his house. Hence there is 

the contradiction in the statement of PW4. 

 So none of the PWs supported the case of the prosecution as revealed 

from the FIR so far as the allegation as to the involvement of accused Nasib Ali 

in the case is concerned.   

Hence there in nothing on the record to hold the accused Nasib Ali guilty 

of the offences alleged to have been committed by him.  

Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused beyond reasonable 

doubt by adducing some cogent evidence and hence the accused Nasib Ali is 

entitled to be acquitted under the benefit of doubt. 

 

ORDER 

 

In view of the conclusion made above I hold accused Nasib Ali not guilty 

of the offence  U/S 457/380/34 IPC and set at liberty forthwith.  

The bail bond of the accused Nasib Ali is extended for a further period of 

6 months from today as per provisions of Section 437A, Cr.P.C as amended up to 

date. 

The seized articles be given to its owner as per law in due course of time.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  04th day of February, 2016. 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
 
 

 

 



 

Appendix:- 

 

1. Prosecution witnesses  

PW-1 Suren Boro  

PW-2 Minarul Khan  

PW-3 Abu Bakkar Siddique  

PW-4 JAmaluddin Ahmed  

PW-5 Sarafat Ali 

PW6 Khairul Ali 

PW7 P.C.Deka 

 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext -1 Ejahar 

Ext -2 Seizure List 

Ext -3 Seizure List 

Ext -4 statement in writing 

Ext -5 Charge sheet 

 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 

 


